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2000 PNC PLAZA W. DUNCAN CROSRBY 111
500 WEST JEFFERSON STREET DIRECT DIAL: (502) 560-4263
LousviLLg, KY 40202-2828 DireCY FAX: (502)627-8754
MAIN: (502) 333-6000 duncan, crosby@skofirm.com
Fax: (502) 333-6099
www.skofirm.com

July 22, 2010

VI4A FAX AND HAND DELIVERY

Jeff DeRouen

Executive Director

Kentucky Public Service Commission
211 Sower Boulevard

Frankfort, KY 40601

RE: Application of the City of West Liberty, Kentucky for Approval to Acquire the
Utility Assets of Elam Utility Company, Inc. and for Approval of a Management

Agreement
Case No. 2010-00302

Dear Mr. DeRouen:

Enclosed please find and accept for filing in the above-referenced matter the original and
ten copies of the Memorandum of Understanding between The City of West Liberty, Kentucky,
Columbia Gulf Transmission Company and Columbia Gas Transmjssion, LLC dated July 22,
2010, which includes as an exhibit the Escrow Agreement among the City of West Liberty,
Kentucky, Columbia Gas Transmission, LLC and Commercial Bank (West Liberty) dated July
22, 2010. Please confirm your receipt of this filing by placing the stamp of your Office with the
date received on the enclosed additional copies and return them to me in the enclosed self-
addressed stamped envelope.

Should you have any questions please contact me at your convenience

Sincerely,

?2 —
<
W. Duncan Crosby 111

WDC:ec
Enclosures
ce: Parties of Record

113812.137923/645164 1
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¥ols. AS TRANSMISSTON, LL.C

This Memorandum of Understanding (‘MOU™) is made and entered into g of.the 22 day of July
2010 by and between the City of West Liberty, Kentucky (“City') and Columbia Gulf
“Trunigmisslon Company and Columbia Gas Transmission, LLC, (collectively, “Columbia™), The
City and Columbia are sometimes collestively referred to 25 the “Parties™ and mdividually.as 8

\Cpany‘n

WHEREAS, Columbia provides gas transportation through a Services Agrecment govemed by
Columbia’s FERC Tarift to Blum Utlity Company, Inc,, (“Elam®™) 2 nataral gas utllity that
provides natura) gas services in and pround the Civy; and

WHEREAS, the City and Elam have entared into an.Asset Purchase Agreament whereby Elam
has agreed 1o sell, and the Clry has agread to purchase, Elam's utifity agsets, including Blam’s
Servics Agreemant with Columbias and

WHERBAS, the City’s purchass of Elam's wtllity system musi be upproved by the Kentucky
Public Service Corporation (“PSC"); and

WHEREAS, the City filed m spplication on July 18,2010 ("City’s Application™) with the PSC
secking approval for the transfer of Blam’s utility assets to the City and it is anticipatad that the
PSC will take action on the Clty's Application by August 13, 2010; and

WHEREAS, ns of July 23, 2010, Elam has an owtstending obligation to Columbig under the
Elam Services Agreement for servicss provided and various ges imbalamees (ihe "Current
Obligation™, which Columbla currently values ot Six Hundred Forty-Four Thousand One

Hundred Fifty Eight Dollars (§644,158); and

WHERBAS. Columbia has undertaken the necessary and required steps pursuant to Columbla’s
! FERC Tanff to terminate services to Elam gndor the Blam Services Agreement effective July 26,

2010; and
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WHEREAS, purangnt lo Part VIL, Section 5.4 of Columbia's FERC TunifE, in the avent that the
City succeeds to Elnm's intesest under the Blam Servioes Agreement with Columbin, the City ls
linble for Blam's obligations to Columbis, including the Current Obligation owed to Columbiai

and

"WHREREAS, as & part of the City's Application pending before the PSC. the City has commitied

10 the PSC to fylfill Blam's Current Obligation, ih natural gas or meney at the City's sole
discration, within fourtsen (14) days of the PSC's approval. of the City's Application to acquire

Elarn's utility agsets; and

WHEREAS, the City has requested that Columbia hold in abeyance the suspenslon of servioes
under the Blam 8ervicss Agrzerment while the City's Application is pending before the PSC; and

WHERRAS, Columbia is willing to hold in abeyance the suspunsion of services under the Hlam
Services Agreament upon the City's satiefying all of the conditions sef forth in this MOU; and

WHEREAS, the City is willing to satisfy all of the conditions set forth in.this' MOU.

'NOW, THEREFORE, in exchangé of mutual consideration, the receipt and eutflciency of which
is acknowledged by both Parties, the Parties hereby agree as follows with respect to this MOU,

1. Columble agraes to hold in sbeyance the guspension of servies under the Elam Services
Agreement in utcordance with the tarms of this MOU so long a the condltions of the MOU are
satisfied, If at eny point ths terms and conditions et forth herein are not satisfied, Columbin will
cease ths ybeyunce and Immediately proseed with suspending the Elam Services Agreement and
the shut-in of services in accordance with itg-rights.under its FERC Tanft,

2. In exchange for Columbin's sbeyance, the City shall exesuts an Escrow Apgraement
whereby the City shall daposit $64,416.00, epproximately ten peresnt (10%) of the Current
Obligation as Colurnbia Ges currently values it (“Escrowed Funds"),.lnto an escrow sccount
before the close of buginess on .Friday. July 23, 2010. The Escrow Agent shall provide
vesifieation to Columbia before the close of business on Friday, July 28, 2010 that the escrow
acoount has been esttblished and that the Hscrowed Funds have been deposited into the.escrow
aceount.  lo the event the PSC approves the City's Application, the Recrowed Funds shull be
immediatsly distributed in sccordence with terms and conditions of the Escrow Agreement. A
copy af the Reorow Agreement iy nttached hereto.as Exhibit A md incorporated by reference.

3. The City shall tooperate with ths PSC and do everything in its power to ensure that the
‘PSC considers and acts upon the City"s Application pending befors the PSC on or befare Friday,
August 13,2010, In.the event that the PSC either disapproves the City's Application at any time
prior to August 13, 2010 ar fails to approve the City's Application by close of business on Friday
August 13,.2010, Cofumbla will immedistely ccase the sheyance and praceed with suspension of
the Blam Services Agreemont and shut-in of the service in accordance with its rights under its
FERC Tariff, und the Escrowed Funds will be immedlately releaged to the City in accordanco
with térms and conditions of the Escrow Agreement.

N4

TO: 18826278754 R, 18128
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4, In the event that the PSC appraves the City's Application o or before August 13, 2010, .
the City shall fulfill the remaining portion of the Cwrrent Obligation (i.e., the Curtent Obligation
lesy the Bscrowed Funds or the smount of nuturul gus purchased therawith), within 14 days of
PSC approval, The City may fulll the Currens Obligation remaining et that tlme In nutural gas
or money at the City's gole discretion. Tn the event that the City does not folfill the remaining
portion of the Current Obligation within fourteen (14) duys of the PSC's approving the Cliy’s
Application, Columbia will Immediately cease the absyancs and procasd with suspension of the
?lagfzf Services Agreement and shut-ln of the service in nccordance with its rights under its FERC
anit.

5. Unless extended by mutual agreement of the Partes, this MOU shall remain in cffect
until the eurlier oft (a) August 13,2010, if the PSC has not taken any actlon by August 13, 2070,
an the City's Application; (b) any denial by the PSC of the City's Appllcation; (¢) fourteen days
(14) days after PSC approval of the Clty's Application if the City has not fulfilled the Current
Qbligation: or (d) the City's fulfillment of the Curreat Obligation. '

i Subject to the terme and conditions set forth herein, the Parties shall bear their tespective
fees, coats and expenses {including any legal fees and expenses) In connection with this MOU.

7, Each party represents and warrants that it has taken all necessury yction t0 have the
authority (o execute, deliver and parform under this MOU, Each party repragents and warrmnis
that it has all requisite authority under all applicable laws, including the Constitution and laws of
the. Commonwealth of Kentucky, any charter, ordinances, bylaws or ather governing or
organizational documents to exesute, deliver and perform undar this MOU, Each panty Jurther
represents and warrantg that this MOU constitutes a legally valid und binding agresment.

B “This MOU shall not be moditied or amended except by an instrument in wrftiyg signed
‘by or on behalf of each Party, The failure of either Party to insist, in any one or more instances,
upon the performance of any of the terms, covenants or conditions of this MOU or to exercise
any tight hereunder, shall not-be construed as & waiver or reﬁnqqisluncnt of. the future
performence of any such term, covenant or couditions or the futurs exercise of suzh right, but the
obligation of the other Party with respect to such future performance shall continee in full force

and elfuet.

9. This MOU shall be governed by and construed in all respects in accordance wi}h the Juwy
of the Commonwealth of Kentucky, but exciuding any conﬂicts‘ of Igw wnd choice of law
principles that wauld direct the application of the laws of another jurisdiction.

10.  Noither Party shall bo liable to the other Party for special, indirect, cor_xsequemial.
incidenta) or punitive damuges resulting from or arising out of this MOU.

11,  This MOU may be execntad in any number of counterpatts, each of which together shall
congtitute one and the same instrument,
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IN WITNESS WHEREOPR, the Partles have excsuted this MOU an the date firat above writien,

THE CITY OF WEST LIBERTY, KENTUCKY

By; /QJ;; 7%::2*

Name: _~3.1 m&ug@

Title: : =N\m«inf‘

Title: Sk VP @m_mmamz. D PERATI» DS
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ESCROW AGREEMENT
‘among
Cty of West Liberty, Kantucky,
Columbiy Gas Transmission, LLC,
and
Commercial Bank (West Liberty)

Dated ag of July 22, 2010 (Effective Data)

pP.2s12
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ESCROW AGREEMENT made this 22 day of July 2010, by and amang Commaercial
Bank (West Liberty) ("Escrow Agent®), tha Gity of Wst Liberty, Kemucky (“West Libery”
or "Deposlior) and Golumbia Gas Tranamission, LLC (“Columbla Gas”).

Escrow Agent, Depositor and Columbla Gas hersby agrea that, in conslderaiion of the
mutuel promises and covenants contained herein, Escrow Agent shall hold in escrow
and shalf distributa Eserow Prc?eny (as defined herain) in accordance with and subject
o 1he following Instructions and Terms and Conditions:

‘SBECTION I. INSTRUCTIONS:

1. Egcrow Property
Promptly upon execution of thls Agrsemant, West Liberty shall deposit and

maintain with Escrow Agent during the term of this Escrow Agreament a deposit
in the amount of $64,416.00 (the "Daposit’} In account number 08381401,

The foregolng propery andier funds, plus all Interest, dividends and other
distributions and.payments thereon (collastively the "Distribidlons") recelved by
'Escrow Agent are collectlvely refarred to hereln ag "Escrow Property.”

The Esorow Property shall be retalned In & aegregatpd_ mecount ‘mhd may not be
commingled with ‘any assets or funds of elther Depositor or the Eascraw Agent,

2.  Distribution of Ezcrow Proparty

Eecrow Agont is diracted to hold and diatribute the Escrow Property In tha
following manner;

Upon notification by Columbla Gas of the approval of the A Iplit:ez.tian.oi‘ the City
of West Libarty, Kentucky, for Approval o Acquirs the Utllty Assets of Elam
Utlilty Company, Inc, by the Kentucky Public Service Commission, the Escraw
Agent shall immadiately ‘and.uncandiionally release all of the Escrow Property
erthe Instructions Columbia Gae will provids with fts notification. Notfication
rom Columbiz Gas shall not be effective uniese accampanied.by a copy of the

{ina) ardar from the Commission,

3.  Distribution of Esorow Propsrty upon Termination

Upon natification by elther Dopasitar or Columbia Gas that the Kentucky Pubilc

v misslon has lssuad a final order denying the Application of the City
S et L ; roval 10 Acqgg)"agthe Lﬂ%ﬁy Assets of Elam

f West Libarly, Kentucky, for ,
‘L’Jtmty COmpanwil: Ine, thakgacrow gent shall distribute the Escrow Property then
held hareunder to the Depositar. Notification from Depoaltor. shall ot be

sffactive unless accompanied by & copy of the final ordar from the Commission.

4, Addresses

otices, lnsb'h.ctions and other communications shall bs via ovarnight mail
Nos’ ¢ prepaid, to the parties at the following addreeses: Notiose shall be

geet:xgd to be recelved the day after avernight transmisslen.
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‘Eserow Agsnt

Commercial Bank (West Liberty)
Atin: Hank Alles

P.O. Box 635

Wesgt Liberty, KY 41472

Clty of Weet Libarty
Atin: Sally Barker

565 Main 8t,

West Liberty, KY 41472

Columbla Gas Transmisslon, LLC.
Attn! Jim Downe

5151 San Fellpa, Sults 2500
Houston'TX 77056

Depoglior agrees te Indemnify-and hold harmless ihe Escrow Agent.against any
and all claims, losses, damages llabliities, judgments, cosls and expensges
(including reasonable atiomeys’ fees) (collectively, “Losses") Incurred of
sustained by the Escrow Agent a& & resuli of or in connection with tha Eserow
Agentle reliance upon and compliance with Instructions.or directions glven by
facsimile or Electranie Trangsmigslon, provided, howaver, that such Losses have
not.arsen from the gross negligence ar wiliful misconduct of the Escrow Agant.

SECTION lI. TERMS AND-CONDITIONS:

1. Term
The Term of this Deposit Agreement shall bagin upon the Effective Date -and
shall terminate upon: 1)-the distribution of the Escrow Praperty as provided for in
Bection |, Paragraph 2;or 2) the distribution of the Escrow Properiy as.provided

for In Sectian |, Paragraph 3, whichever shall aceur first,

2. Compansation ‘
West Lberty shall pay all aciivity charges as per Escrow Agent's current fee

schadule, "Waest Liberty shall ba responglole for and shall reimburse Escrow
Agent upon demgnd for all reasonabla expenses, disbursemants and advances
Incurred or made by Escrow Agent in cannectlaq with this Agrasmant,

3, ‘The duties, responsibiliiles and obligations of Escrow Agent ehall b fimitad to
those axprassly set forth herein and no duties, responsibilltiss or obligations shall
be inforred or implied, Estrow ﬁqm shall not be subject (v, nor required
comply with, any agreement to which the Deposlior ig 2 party, even lhough
referance thersfo may be made hareln, Escrow Agent ghall not be required (o,

N M1 e e am o .1 A 8 S e o B < i i 4 3§
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6.

and shall not, expend or rlek any of lts own funds or otherwise incur any fi
llabillty In the performane of any of e dutles hereundar. incur any finansial

‘This Agraement Is for ‘the exclusive barefit of the parles hereto and the

gesggg&eosﬁggggws her?un?er, eanciit ag?al!‘ got be lZieermad fo give, eltho,tf
180ly, any lagal or equitable right, r , orclai ‘

entity or person'whateoevgr. o 9 ight, ramedy, orclaim 0 any other

If at any time Escrow Agent is served with any Judicial or adminletrative order
Judgment, docree, writ or other form of (udlcial oyr administrative progess which In
any way affects Escrow Propsry (Including but rot limited to orders of
attachment or garnishment or other formg of levies or Injunctions or stays relating
to the ftransfer of Egcrow Property), Escrow Agent is ‘authorized o comply

therewith In any manner as it oF ts legal counsel of its own choosing deems

appropriate; and I Eserow Agent complies wih any sueh judidal or
administiative order, judgment, deeree, writ or other form of gudlclal or
administrative process, Esorow Agent shall not be liable 1o any of the partiss
herets ¢f 1o any other person or sntity even though such order, judgment,
decrae, wrlt or procees may be subssguently medified or vacaied or otharwise
detarmined to have been withaut legal foree or sffact.

() Eserow Agsnt shall not ba liable for any action taken or omitted or for any loss
or injury rasulting from Its actions or Itz perfarmanee or lack of parformancs of its
tutios hereunder in the absence of gross nagligence or willful mlsconduct on s
part. in no svent ahall Eacrow Agent ba liable (1) for acting in accordanca with or
relying .upon any Instruction, notlce, demand, certificate or -document from any

Deposlitor or -any entity acting on behalf of angx Repesttor, (ll) for any
8

conasguential, punitive or spaclal damages, (Ili) for the -acte or omissiers of its
nomineas, corraspondsnts, designess, subagents or subsustedlang, or (Iv) for an
amount in excess of the value of the Escrow Proparty, valued as of the data of

doposit.

b) I any fess, expanses or eate incurred by, or any obilgations owsd to, Escrow
ent hargunder are not Eromptly Ppau'i whan due, Eacrow Agent may reimburss
itaslf thorafor from the Escrow Property and may sell, convey or .otherwise

‘dispese of any Bscraw Propsrly for such purpose.

() As security for the due and punciuel performarnce of any and all of Depos!ior's
obligations to Escrow Agent hereunder, now or- hereafter -ansing, Depositor
hereby pledges, assigns and grants to Escrow Agent a comtinuing security
Interest In, and a lien an, the Eacrow Property and all Distributions therson or
additions thereto (whether such additions are tha result of deposits by Deposilor
or the investmant of Esorow Property). ‘The security Interest of Eacrow Agent
ghall at all fimes be valld, perfected and snforceable by Escrow Agent agalnst
Depositor and all third partiee In acoordanca with the terms of thls Escrow

Agreement.
(d) Bscraw Agent may consult with legal counsel at He own exp2nss as to any

mattar relating ts thls Escrow Agreemsnt, and Escrow Agent shall not incur any
labliity In actigg in good faith in accordances with any advica from such counsel,

¢

P.5712
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(o) Eserow A?em ahall not incur any llablity for not performing anyact or fulfilling
any duty, obligation or responsibliity hersunder by reason of any occurrence
beyond the control of Ercrow Agent (Including but .net limited to any act or
provision of any present or future law or re?u‘latlon or govammemal authorlty,
any act of Ged or wat, or the unavaliabllity of the Federa! Rasarve Bank wire or

‘telex or other wire or communication facllity).

Notices, Instructions or other communications shall be in writing and shall be
given to the address set forth in the "Addresses” provision hereln (or to such
other address as may be 'substituted therafor by wiitten netification to Egcrow
Agent er Depositor). Escrow Agent is authorlzed to somply with and rsly upon
any nofices, Instructions or other communications belleved by If to have begn
geft or given by Depositor or by a pergon or persons authorized by Depositar,
Wherigver under the terms hereof the time for ghving & notics or parforminﬁ an
aet falle upon a Saturday, Sunday, ar banking holiday, euch tima shall be
extended 10 the next day on whiah Escrow Agent 1g apan for business.

Deposifor shall be llable for and shall relmburse and Indemnify Escrow Agent and
‘hold Escrow Agent harmless from and agalnst any and all claims, lossas,
liabllities, costs, damages or expenses (including reasonable atiorneys' feas and
expenses) (collsstively, "Losses") arlsing from or in connection with or relatad 1o
this Escrow Agraeement or belng Escrow ‘Agsnt harsunder (including but net
limited to Losses Incurred by Escrow Agent in conneotion with its suceassful
defenee, in whole or in part, of any claim of gruss negligence or willful
migconduct an lis part), providad, however, that nothing conlained herein ghall
require Esorow Agent to be indemniflad for Losses caused by li5 gross

napligence or willful misconduct

‘This Agreemsnt shall be Irferpretad, construed, anforcad and adminlstered in
accordance. with the Internal substantlve laws (and notthe choice of law rules) of
the Gommonwsalth of Kentugky, The Depositor hereby submits to the personal
Jurisdiction .of and agress that all proceadings ralating hersto ghall be brought in
caurts located within the Commonwealth of Kantucky or elsewhere as Escrow
Agent may select. “The parties haraby walve the right io trial by Jury'and‘to' agsern
counterclaims in any such procsedings. ‘Tothe extent that in any Jurisdiction the
Daposttor may be entiled to olaim, for itselt or ifs ‘assets, immunity from suit,
axecyution, .attachment (whethar bafore or after judgment) or other legal protess,
hereby Irravocably agrees not to ¢laim, and hereby walves, such immunity.

Excopt ae otherwise permitted heraln, this Escrow Agreement may be modified
orily gy a written amendment signed by all the partles hereto, and no walver of
any provision hereof shall be effective unless expressed In & writing signed by

the party to be gharged.

The rights ard remedias conferred upan the patties hereto shall be cumulative,
and the exercise or walver af any such right or remedy shall not precluds or

Inhiblt the exsreise of any additional rights or romadies. The walver of an?l right
or remady hereunder shall noi preciude the subsequant exercise of such right or

temedy.

P.&712
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‘perfarmancs of this Eserow Agrooms

T0: 15026278754

Depositor heraby represents and warrants (a) that this Escrow Agreement haa
baen duly authorized, exacuted and dalivered en ite behalf and constltutes its
legel, valid and binding obligalion and n{b) that the execution, defivery and

by Depositor, to the reasonable

knowledge of Deposttor, do not and will not violate any applicable law or

‘regulation.
"The Invalichy, legality or unenforceabllity of any provision of this Agreement

shall In'no way affect the validity, legality or enforcoabillty of any other provision;
and If any provision I8 held te be enforceable as a matier of law, the other
provisions ghall not be affected thereby and shall remalin In full force and effect,

“This Agreemant shall constitute the entira agreement of the parties with respect

to the subject matter and supersedes all prior oral or writlen agreements [n
regard thereto. -

The pravisions of these Terms gnd Conditions shall survive tarmination of this
Escrow Agreement and/or the resignation or removal of the Escrow Agent.

No printed or other material in any language, Including prospeciuses, ‘notices,

repors, and :promotional matetial which martions “Commerslal Bank (West

Liberty)” by name or the rights, powsre, or duties of the Escrow Agant under this

agrsemem shall be Issued by any other parties herero, ‘or on such'parfy’s behalf,
hout the prior written cansent of Escrow Agent.

The headings contained In this A?reemerjt are for conveniencs of reference only
and ghall have no sffect on the Inferpretation or operation hersof, .

This Escrow Agreemant may be executed by sach of the parties hereto In any
number ‘ot counterparts, -each of which counterpart, when so executed and
delivered, shall be deemed 10 be an original and all such counterarts ehall
togather constitute ong and the sama.agreement.

The Escrow Agent does not have -any interest In iho ‘Escrowsed Property
deposited -hereunder (axcopt as provided in Paragraph 6(c) hérain) but is aervtr;ﬁ
88 arcrow holder only and having only possession thereof, West Liberly gh
my ar reimbures the Escrow Agent upen requast for any transfer taxes or other
ea relating 10 the Escrowed Froperly incurred n connaction herewith and shall

indemnify and hald harmlgss the Escrow Agent any amountz that it is obligated
‘to pay In the way of such taxes. Any payments of income from this Escrow

Acgount shall be subjuct to withholding regulations then In force with respect ¢
United States taxes, West Libsrty will provida the Escrow Agent with af: ropriate
W-8 forms for tax |.D., number certifications, or W+8 farms 10r non-rasidsnt allen
certifications. It is understond that the Escrow Agent shall be responsible for
Income rapoﬁinr? only with reepect to Income aamsd on Investment of funds
which are a of the Escrowed Proparty and Is not responsible for any other
reporfing, This paragraph and paragraph (9) shall survive notwlthstanding any
termination of this Escrow Agreemant or the resignation of the Escrow Agent,

. PJSToLE




STOLL KEENON OGDEN Fax:1-502-581-3564 Jul 22 20010 17:51 P.14

| JUL-22-2B1B 14:41 FROMiCITY OF WEST LIBERTY 8057452202 TD: 15826278754 P.8/12
IN WITNESS WHEREQF, sach of the parties has causad this Bscrow Agreemant to be
exscuted by a duly authorizad representativa as of the day and ysar first written above.

Clty of West Liberty, Kentucky ia Gas Transmisaion, LLC.

By ;o=

Nams: __ Lo Bupe. Name: W ooy NrARAER

e: ___Mayop Tite: SR /2 (onmaptits. OfeeATionS
Date: nN=28-10 Date: [ /«34/10

Commercial Bank (Waest Liberty), as Estrow Agent

By: ‘ .
‘Name: | !r\O\\\X‘- P&\ AR
Title: CEO

Date: 1 - 22 =10




